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SUBMISSION ON THE DRAFT REGULATIONS TO THE BIRTHS 
AND DEATHS REGISTRATION ACT, NO. 51 OF 1992
Notice of birth

Regulation 4(1) 

This section details the “prescribed persons” mentioned in section 9(1) of the Births and Deaths Registration Amendment Act, 2010 who may register a child’s birth: the parents, or if deceased, the legal guardian or next of kin. We understand “legal guardian” to have the meaning contemplated in section 18 of the Children’s Act, and to include persons who have made High Court applications to attain legal guardianship for a child. 
Does DHA intend to require a court order of guardianship in order for such a person to register a child? If so, this should be clarified.
We suggest that under “prescribed persons,” the regulation should include the social worker concerned or the primary caregiver under the permanency plan, where a child has been removed from its parents due to abuse or neglect, or where the child is unaccompanied. Such children are not catered for in section 12 (which provides for orphaned or abandoned children) and yet they may not have a parent, legal guardian or next of kin who can assist with registration of birth. Their constitutional right to a name and nationality must be protected.
We also suggest that “next of kin” be clarified, by specifying who is intended to be included (i.e., blood relations only? maternal and paternal grandparents, the child’s siblings, uncles, aunts or cousins? other?) Otherwise, individual local clerks will determine who they consider “next of kin” and applicants may be turned away haphazardly.
In form DHA-288/B, the affidavit by next of kin or legal guardian, a space is provided to complete the grandparent’s particulars. Is this intended to be required only where it is the grandparent registering the child, or in all cases where the parent does not register the child? Clearly not all “prescribed persons” will have access to this information.

Prescribed persons/informants also may not have access to the parents’ particulars in order to complete DHA-24 sections “B” and “C.” The parents may be deceased and/or undocumented, or the information may not be accessible, leaving the informant unable to complete them. While DHA in practice requests death certificates, such documents are often not available and applicants should not be hindered for failure to produce the parents’ death certificates. 

Suggestions: 

4(1) The notice of birth in terms of Chapter II of the Act shall be given [removal of comma] by the parents [deletion of comma]; or, if the parents are deceased, have abused or neglected the child, or are absent, by a legal guardian, social worker, designated caregiver, or next of kin, within 30 days of birth. Next of kin is meant to include… Where the parents are deceased and no death certificate is available, the informant shall specify why in section “C” of DHA-288/B and shall complete the parents’ particulars in sections “B” and “C” of DHA-24 as thoroughly as is possible.

Regulation 4(2)
This regulation provides that notice of birth shall be made to the Director-General (“DG”) in adherence with Annexure 1A – form DHA-24. 
Form DHA-24 is the only area that explicitly references documents that informants may/must submit regarding proof of birth. On page 2 of DHA-24, under “Official Use Only,” is a list of documents that the administrator should “please tick.” 
“Confirmation of birth” is one document listed. Is this reference to a maternity certificate or a clinic card? As the regulations do not currently specify what documents are accepted “confirmation of birth,” in our experience, local and regional offices s are unsure of what documents are acceptable. Thus they enforce inconsistent requirements across local offices, and turn parents away where they fail to adhere. This includes situations where a child was born outside a hospital or registered clinic, or where t birth records have been lost and it is impossible to recover them. 
We suggest that this regulation state specifically what must be provided for “confirmation of birth” so as to give clear guidance to local offices and to ensure consistent access. If this is not clarified, local offices will be left to their own devices to determine whether to accept a clinic card alone, or only a maternity certificate, or to turn people away for failure to provide proof of birthplace. We recommend that  all available documentary proof to be submitted, i.e. clinic card, maternity certificate, affidavits; yet where birth records are not available, informant testimony, affidavits from parents, others present at the birth or persons who have known the applicant for a long time should be accepted.  If there are concerns about veracity, the Director-General must interview the informant as provided in regulations 5(5) (births within 30 days), 5(7)(a) (births from 30 days to one year) and 5(7)(b) (births from one year and older). While we see this implicit in the regulations, lack of clarification will result in continued inconsistent implementation.
Suggestion for additional sub-regulation under regulation 4, Notice of Birth:
Confirmation of birth, whether for regular or late registration, shall include but not be limited to documents such as: maternity certificates, hospital birth records, clinic cards, and witness affidavits and/or testimony to the birth place, date and parentage of the person concerned; provided that in absence of documents confirming birth, and if doubt exists, the Director-General shall authenticate the information provided through an interview with the applicant and/or informant(s) as intended in regulations 5(5) and 5(7). 

Failure to register any birth for any reason must be explained by the administrator in writing, with reasons for the decision not to register the birth. Applicants must be afforded notice of their right to internal appeal to the district level, or judicial review of this administrative decision, as provided in the Promotion of Administrative Justice Act. 

While some documents on page 2 of DHA-24 state “(if applicable),” others do not, with the implication that they may be required in all cases. Those are: confirmation of birth; certified copy of mother’s/Parent B’s ID document; certified copy of legal guardian/social worker’s ID document; and certified copy of social worker’s registration certificate. We suggest that this list be clarified so that it is obvious to local level clerks what is required in each instance, and what is supplementary documentation. If confirmation of birth is required it must be clarified what that entails (see above). We suggest that the mother’s ID cannot always be required, given that she may be absent, deceased, unwilling to cooperate or undocumented. 
On page 2 of DHA-24 and DHA-24/LRB, it should state “documents that MAY be submitted with this application.” If there are documents that are a strict requirement, they should listed as “compulsory.”

There is also room for confusion where page 2 of DHA-24 lists documents to submit for late registration.  Regulation 4(2) states that “a notice of birth contemplated in sub regulation 1… shall be made… in the form… set out in Annexure 1A, DHA-24;” our understanding is that this means a notice made within 30 days, as referenced in sub regulation 1.

DHA-24 itself references births both registered within and after 30 days, listing the following documents for the official to “please tick” for late registrations: “proof of paternity, school letter, certified copy of school register, and affidavit.”
 Is the intention that all birth applicants complete DHA-24, or only applicants within 30 days of birth? If the latter, the section listing documents required for births after 30 days should be shifted to DHA-24/LRB.

We suggest clarification on what this requirement entails for fathers wishing to establish their paternal link to the applicant. Further, we suggest that this requirement not be enforced as a strict requirement, and that the fact of this requirement not being strictly enforceable be made clear on the form itself. 
We note that DHA-24 lists proof of paternity under documents submitted for late registration. Will this be required for all late registrations of birth? It is not listed on DHA-24/LRB. We do not think that would be advisable to require such proof and do not find provision for it in the body of the draft regulations. What kind of proof of paternity is intended? Or does “proof of paternity” refer to the paternity test referenced in regulation 10(4)? If yes, it should be clear on the forms that a paternity test is not required for all late registrations but only for amendment of the birth register for a child born out of wedlock (although we think this to be overly burdensome, see below).
Regulation 4(3)

DHA-24/LRB shall be completed for all late registrations of birth (after 30 days). This form, on page 2, gives a list of documents (for the official to “please tick”) that were “submitted with this application,” but again does not clearly indicate on the form nor in the regulations which are required, if any, to comply with late registration of birth. 

“Hospital/clinic/maternity certificate (copy)” is listed on the form, but again these documents are not specified or explained in the regulations. Is this what is contemplated on DHA-24 under “confirmation of birth?” Is one of these required? 

This form provides a place for the supervisor to sign, next to, “Application is complete and all required documents are enclosed.” Again, we are concerned that there is room for confusion between the requirements listed in the regulations and those documents listed on the forms.
We suggest: all required documents for late registration of birth applications should be listed in regulation 4(3)(b). See above for our comments on documents to submit for “confirmation of birth.” 

It should be clear on the DHA forms which documents are compulsory and which are supplementary. 
Regulation 4(4)

This regulation provides that “A notice of birth of a child born of parents who are not South African citizens, shall, in addition to the requirements set out in sub regulations (2) and (3), be accompanied by – (a) proof of lawful sojourn in the Republic; and (b) copy of passport of the informant.”

We suggest removal of this sub regulation. 
This provision is unconstitutional, as it is every child’s right to a name and nationality from birth, regardless of the nationality or immigration status of their parents. Birth registration is the critical moment when a child’s claims to nationality are legally recognized and become enforceable before the State; it is not the time to enforce immigration law. 
In terms of section 233 of the Constitution, in assessing whether legislation is constitutional, interpretation that is consistent with international law must be preferred. The African Convention of the Rights of the Child reaffirms the child’s right to nationality and the Universal Declaration of Human Rights protects the right to nationality generally. 
This regulation explicitly prevents a child from accessing birth registration and the citizenship rights that flow from their parents and/or their birth in South Africa; it penalizes the child for their parents’ immigration status and/or lack of documentation. Children whose parents are undocumented immigrants in the Republic and/or whose parents cannot produce a passport will be barred from birth registration, to no fault of their own. Children whose parents have expired permits will also be unable to provide proof of “lawful sojourn in the Republic.” Children of asylum seekers, refugees and stateless persons will be doubly disadvantaged due to their parents’ inability to obtain a travel document from their country of origin.  

In sum this provision will prevent birth registration for an entire class of children of undocumented migrants, asylum seekers, refugees and stateless persons. It will only exacerbate and increase the shadow population on South African territory. Not only will parents fear arrest at Home Affairs, as they already do, but even attempting birth registration will be fruitless given that they cannot comply with the requirements. We welcome removal of the previous regulation 6(8), which required officials to refer any applicant whose “identity and status” was in question to the Immigration Inspectorate. However, this new regulation will have the effect of not only placing parents at risk of arrest but it will prevent the innocent child’s birth from being registered at all.
This provision goes in direct violation of the intention of section 2(4)(b) of the Citizenship Act, (s. 2(2) in the Amendment), which provides citizenship to children born on the territory who are otherwise stateless, as long as their birth is registered. Children of undocumented, and potentially stateless parents, are the most in need of this provision of law and yet least likely to be able to access birth registration should the current regulation be adopted. Stateless parents are often without legal sojourn on the territory as a direct consequence of their inability to obtain passports.  
Such a provision also makes meaningless section 4(3) of the South African Citizenship Amendment Act, 2010, which allows children born in the Republic to parents who are not citizens and who are not admitted for permanent residence to qualify to apply for naturalization at age of majority. Their births must be registered in accordance with the BDRA in order to qualify. Any child of an undocumented immigrant will be unable to apply for naturalization due to inability to get a birth certificate. This is contrary to the government intention indicated in the response to public comments to the Amendment Act, where it stated, with respect to s. 4(3) “the intention is to deal separately with children born of parents who have not been admitted to the Republic at the time of their birth…and not to grant citizenship by birth, but through naturalization.” It seems to us that the department means to extend 4(3) to children born of parents who were not legally admitted to the Republic? The draft regulations to the Citizenship Act do not limit this section to children whose parents are present in the territory lawfully. This will go a long way towards increasing social cohesion and also the State’s ability to protect nationality security. 
If anyone other than the non-citizen parent is registering the birth, this regulation is also a cumbersome requirement, given that they may not be able to access the parent’s immigration status and passport. 

If ID documents are mentioned at all, we suggest that for non-citizen parents, DHA accept any alternate form of identification, including asylum seeker permits and refugee permits. For undocumented parents, we suggest that affidavits must be accepted in lieu of an identity document. During the interviews described in regulations 5(5) and 5(7), officials can inquire into any concerns about the identity of the parent and can refer the child to Department of Social Development for further investigation, if concerns exist as to the maternal/paternal relationship. If one of the other “prescribed persons” is registering the child and cannot access the parents’ immigration documents, if any exist, they should be exempt and affidavits should suffice.
We strongly advocate for inclusion of the following language:

Parents coming forth to register births should be exempt from arrest due to irregular immigration status. 

Regulations 4(6) and 5(1)

DHA-25 and DHA-5 are not attached.
Registration of births

Regulation 5(2)

The regulations stipulate under regulation 5(2) that when notice of birth of a child born of parents whose information is not included in the national population register is given to the Director-General, the birth shall be registered in terms of section 5(3) of the Act and the informant shall be issued with an unabridged birth certificate without an identity number.

In the past the form of this document has been a handwritten birth certificate. 
We request clarity on the form that this document will take under the new regulations, and assurances that this will no longer be a handwritten document but rather, a computer printed document.
Given that a handwritten document is easily forged, foreign governments may not accept these birth certificates as conclusive proof of birth. This places foreign children born in South Africa at an unacceptably high risk of statelessness. In order to protect their right to a nationality, these children ought to be issued with a computer-printed birth certificate. We see no reasonable government incentive for issuing handwritten certificates rather than computer printed certificates to foreign children.
We also want to ensure that foreign parents can easily access reproductions of their children’s’ birth certificates, which is facilitated by computer-printed documents.

At present, under section 5(2) and 5(3) of the Act, and regulations 5(1) and 5(2), children born to parents who are in the population register are also entered into the population register and issued with birth certificates that have an ID number. Those whose parents are not in the population register (i.e. non-South Africans and non-permanent residents) do not have their details entered into the population register and are issued birth certificates with no ID number. 

LHR wishes to highlight the fact that this practice is in conflict with section 2(4)(b) of the Citizenship Act, (section 2(2) as it will be amended) which grants citizenship by birth to any child born on the territory who “does not have the citizenship or nationality of any other country, or has no right to such citizenship or nationality.”  The department is not conducting an assessment as to whether each child born on the territory does not have the nationality or citizenship of any other nation, or does not have the right to such citizenship or nationality. 
We understand the human resources and capacity challenges of the department. It would be extremely challenging to assess other citizenship claims of each child born on the territory to non-citizens and non-permanent residents. However, provision must be made for otherwise stateless children.
In order to facilitate speedy issuance of birth certificates to children of foreign parents, but also to encourage access to citizenship for stateless children, we propose as follows. 

We suggest addition of a sub regulation after 5(2): 

If a child is born of parents who are not in the population register, but the child does not have the citizenship or nationality of any other country or does not have the right to such citizenship or nationality, after receiving a birth certificate in terms of section 5(3), the informant may complete form DHA-529 for determination of citizenship status. A national screening committee established by the Director-General shall assess such a claim and interview the informant and applicant as is necessary. Should the child be stateless as contemplated in section 2(2) of the Citizenship Act, the birth register shall be amended to provide for the child’s inclusion in the national population register and assignment of a citizen identity number. A birth certificate shall then be reissued, in terms of section 5(2). 

LHR finds that stateless persons often only discover their status in adolescence or adulthood. Should a person born on the territory later find that they do not hold another nationality or the right to another nationality, s/he can approach Home Affairs for registration as South African under s. 2(4)(b) [2(2) as amended] through an application procedure consisting of the completion of Form DHA-529. Such citizenship determination should be considered by the national screening committee that assesses claims to South African citizenship under the late registration process. The investigation should include assessment of the legislation and practice of the parents’ country of origin, to see if persons can access their parents’ citizenship by descent. Attempts by the individual to access nationality and responses from the government(s) in question should also be considered, even where a person appears to qualify for citizenship on the face of the foreign law.
We suggest that the birth certificate issued under section 5(3) of the Act, namely to children not included in the population register, should contain the following statement under endorsements:

Foreigner; Provided that if stateless, he/she qualifies for recognition as South African, per s. 2(2) of the Citizenship Act, no. 88 of 1995.
Regulation 5(4)

Regulation 5(4) requires that the determination of a person’s citizenship status be made on the basis of form DHA-529. However, this form requires that an applicant provide DHA with an ID number, presupposing that the applicant is a South African citizen or has an ID number issued from some other state. Persons without any pre-determined nationality would thus be precluded from the completion of this form.

We suggest the removal of the requirement to provide an ID number for the completion of form DHA-529.

Regulation 5(5)

Regulation 5(5) allows DHA officials at the local level a high level of discretion in the suggested authentication of the veracity of the information furnished in an attempted application for notice of birth. This discretion may be exercised in an overly strict manner, preventing the registration of births. Where persons are turned away on account of not satisfying the highly discretionary interview and “background check” prescribed by this regulation, a person is likely to not be given access to recourse or written reasons for their refusal. This is particularly true for vulnerable and indigent persons, who are often unaware of their rights and unlikely to be able to afford legal advice.
Regulation 5(5)(iii) indicates that “in respect of each notice of birth contemplated in regulation 4(2),” namely a notice made within 30 days of birth, the DG shall “conduct a background check on the person whose birth is being given notice of.” A background check is a curious requirement for an infant less than 30 days old.  
We suggest clarification.
We also suggest that the regulations be supplemented by the requirement that:

Where the officers’ investigations lead to any negative finding in respect of the veracity of the information provided by an applicant, such applicant must be furnished with written reasons for this finding and the opportunity to present themselves to an official at the district level and at an appointment agreed upon at such primary interview. 
Regulation 5(7)
This regulation specifies the procedure the DG shall follow when “considering a notice for late registration of birth as contemplated in 4(3).” 

We note that two separate lists for late registration requirements – in 4(3) for notice and then in 5(7) for processing – may cause confusion in implementation. 

We see that regulation 5(7)(a)(iv) and 5(7)(b)(v) provide that informants pay “the applicable fee” for late registration of birth. We could not find this fee listed in the draft regulations. 

We suggest removal of any fee for late registration. 
We find this punitive measure unconscionable, given the numbers of indigent persons who would be affected. It would amount to denial of nationality. As it stands, many poor in the remotest and most marginalized regions wait years to register births due to the cost of transport to and from Home Affairs – even with all the recent efforts of the National Population Registry Campaign and its mobile units. To add a fine on top of these transport costs is unreasonable and would undermine the goal of encouraging earlier registration of births.

DHA-24A referred to in 5(7)(b)(iv) is not attached and thus we cannot comment.

Regulation 5(7)(b)(ix) provides for confirmation of the claim to South African citizenship from the Minister. We welcome this in theory, but are concerned about the ability to the department to comply with administrative fairness through timely decisions. We are concerned that while applicants for late registration await a decision, they remain undocumented and unable to access all of the fundamental rights that flow from citizenship. In our experience, current LRB applications can take upwards of 6 months. This regulation may result in longer waiting times. Some of LHR’s clients have been subjected to repeated arrest and detention while awaiting late registration of birth, due to time spent abroad and acquisition of a foreign accent. This is a violation of their right to dignity and security of person.

We suggest that the form for acknowledgment of receipt, DHA-25 [referenced in regulation 5(7)(b)(vi) and in 4(6)], provide space for biometric data of the late registration adult applicants (i.e. fingerprint and/or photograph).
This will aide the police to identify that the holder of the document is the same individual who submitted the LRB application. 
We also suggest that form DHA-25, acknowledgement of receipt, provide some written statement that the applicant has the right to remain the Republic pending their application and/or requiring the holder to report to the Director-General within a certain period of time. Should the application still not be finalized, they should receive another receipt with extension of date to report back to check on their application.
In absence of any other document, the receipt must act as protection against arbitrary arrest and detention for applicants for late registration of birth. We understand the department’s concerns regarding foreigners using this process to access citizenship, but this concern cannot be addressed through denying fundamental protections to true citizens. 
The department must be mindful of the large numbers of its citizens who were born in the Republic and who spent time abroad during apartheid, never having their births registered. These individuals have the right to access late registration as adults without harassment by DHA and the police as the process is pending.
Regulation 5(10)

In regulation 5(10), “any particulars recorded in the national population register through a process of late registration of birth in respect of a person who is one year and older shall not in any way be amended.”


We suggest removal of regulation (5)(10).

It is counterintuitive, given the many provisions for amendment throughout the Act and regulations. It also is overly restrictive to persons whose births are registered late. The intention is not clear. What are the reasons for this provision? 
“Any particulars” is extremely broad. What if the person’s name is incorrect, or what if they later marry and wish to change surnames? What if the natural father later wants to be listed?
Notice of birth of child born out of wedlock

Regulation 6(1)

This regulation refers to notice of birth of children born out of wedlock. In its work, LHR has seen practical problems with the requirement that the mother sign consent to acknowledgement of paternity. The Act provides in section 9 that either parent can register the child; section 10 speaks only to under whose surname a child born out of wedlock will be registered. While citizenship is granted on equal basis to both children in and out of wedlock, section 10 and its regulations/forms result in unequal practice. 

In order for the child to be registered in the mother’s surname, she must be present and able to register the child. If she also wants the father’s particulars captured, both parents must be present. Where the mother wishes to register the child under the father’s surname, she must be present to consent to his acknowledging paternity. 

In practice, the requirement of maternal consent results in single fathers being prevented from registering children because the mother is not present, deceased, unwilling or undocumented. This is a result of a misunderstanding of form DHA-24 in our opinion. 

We suggest that the regulations clarify this conundrum by including a reference to single fathers and section 26 of the Children’s Act. Section 11(4) of the Act hints at this: where the father wants to amend the register and the mother does not consent he may approach the High Court for a declaratory order confirming paternity and dispensing with the requirement of consent of the mother. 
However it should be more clear that any father can approach the Children’s Court, as provided in s. 26 of the Children Act (and not only the High Court), for an order confirming paternity and dispensing with the requirement of the mother’s consent even during the initial notice of birth (and not only for amendment).
Suggestions: 

Regulation 6 should include a sub regulation stating that “Where the mother of the child is unwilling, incompetent, cannot be located, or is deceased, the father of the child may approach the Children’s Court for an order confirming paternity and dispensing with the requirement of maternal consent to acknowledgement of paternity, in the spirit of section 26 of the Children’s Act.” 

Form DHA-24 should be adjusted to provide area for acceptance of a Children’s Court order confirming paternity where the mother is unwilling, incompetent, cannot be located, or deceased. See form DHA-1682 which acknowledges this option on page 2, “Documents submitted with this application.”
We are also concerned that a mother should be able to list the father’s details on the birth certificate even where the father is unwilling, incompetent, cannot be located or is deceased – and thus cannot sign acknowledgement of paternity. This becomes particularly problematic when the mother cannot pass on her nationality to the child and the father is the child’s only link to citizenship.

We suggest that death certificates, witness testimony and affidavits, medical reports, custody, maintenance or divorce orders, or DNA tests be received as evidence of paternity where the father cannot acknowledge paternity for one of the mentioned reasons. 

DHA forms should accommodate these accepted supporting documents.
Where the proof of paternity cannot be established and thus the father cannot be listed on the birth certificate, and the mother cannot pass on her nationality to the child, such child should be registered in terms of section 5(2) of the Act and an identity number should be assigned and birth certificate issued in accordance with section 2(4)(b) of the Citizenship Act.
Regulation 6(2)(b) again requires proof of a non-citizen father’s lawful sojourn in the Republic. 

We submit that this subregulation be stricken, due to reasons outlined above under regulation 4(4).
Notice of birth of abandoned or orphaned child

Regulation 8

We see that the previous regulation, 9(3), which allowed “an abandoned child, whether or not such child is a minor or a major, may apply to the Director-General for the registration of his or her birth if notice of such birth has not yet been given under section 12” has now been repealed from the regulations.  

We suggest that former regulation 9(3) be returned, as it provided flexibility regarding children who are not in formal care arrangements and adults who were abandoned as children but still unregistered. 

We take this opportunity to mention the little-known fact that the Union of South Africa signed and ratified the 1930 Hague Convention on Certain Aspects of Nationality law, which in provides:

Article 14.

A child whose parents are both unknown shall have the nationality of the country of birth. If the child’s parentage is established, its nationality shall be determined by the rules applicable in cases where the parentage is known.

A foundling is, until the contrary is proved, presumed to have been born on the territory of the State in which it was found.

The regulations on orphaned and abandoned children should accommodate this provision where possible. In the spirit of this Convention, we suggest the following:
We suggest the following sub regulation under regulation 8:

A child’s birthplace and parents’ names and nationalities should be included in the notice of birth, where this information is known. 
Nationality should be determined by rules applicable in cases where parentage is known.
If parentage (including parents’ nationality) is unknown, the child should be presumed to have South African nationality.  
Such child should be registered as a South African in accordance with section 5(2) of the Births and Deaths Registration Act. This provision is notwithstanding section 12(1) of the Act which provides for amplification of the birth register where any parent of an abandoned child is later traced.
If the parentage of the child is known conclusively to be foreign, but the birthplace of the child is unknown, the child must be presumed to be born on South African territory.
Such child should be registered as born on South African territory in accordance with section 5(3) of the Births and Deaths Registration Act. If such child is also determined to be stateless he/she will qualify for South African citizenship under  section 2(4)(b) of the Citizenship Act, granting nationality to children born stateless on the territory (such children would be unable to access any other nationality).

Birth outside the Republic
Regulation 9(1) and 9(2)
According to regulation 9(1), in the case of a birth referred under section 13 of the Act, “the informant shall submit an unabridged birth certificate or other similar document issued by the authority concerned in the country in which the birth occurred” to the head of a South African diplomatic or consular mission or to the district or regional representative in the Republic.
We ought not make birth registration in South Africa dependent on the functionality of foreign civil registry authority. Please note that on DHA-24 under “if foreign birth, additional documents,” “a certified copy of foreign birth certificate of the child” is listed. Birth certificates and even hospital records are not readily available in all instances, given the poor and sometimes non-functional or even non-existent civil registries in some nations (i.e. Somalia). Thus, we propose that where documentation cannot be obtained from foreign authorities, this cannot act as a block of registration with South African authorities. 

Form DHA-529 requires that a person have an ID number. Persons who are born abroad will not necessarily have an ID number issued by the foreign authority of their birthplace. 

Further, a death certificate, marriage certificate or ID documents will not always be available as required by regulations 9(2)(c), (d) and (e). 

We suggest the removal of the requirement of an ID number from Form DHA-529. Suggest that affidavit(s) and/or witness testimony be accepted in the absence of documentary proof required under regulations 9(2)(c), (d) and (e) or in absence of a birth notification issued by the foreign authority. Any failure to register such a birth should be accompanied by written reasons and notice of the right to internal appeal and/or judicial review.
Amendment of birth registration of child born out of wedlock
Regulation 10(4)
We note the department’s concerns around the “rent a child” phenomenon of persons posing as the father later amending the birth register in order to access citizenship through a child that is not his. 

However, we feel that “a paternity test at the cost of the applicant” is overly burdensome and will prevent true fathers who cannot afford such a test from acknowledging paternity after the initial registration. This impacts not only the father’s paternal rights but also the child’s right to access the father’s citizenship. 

We suggest that a paternity test should not be required in every instance, but only be the last resort measure where officials are not convinced by other documentary evidence (birth records, affidavits, witness testimony, children’s court orders of paternity, custody and maintenance orders, divorce decrees, etc.) 

Fees
We note that there are no regulations as to fees.

SUBMISSION ON THE DRAFT REGULATIONS TO THE SOUTH AFRICAN
 CITIZENSHIP ACT, NO. 88 OF 1995
Registration of birth that occurred abroad

Regulation 2

This regulation does not reference births after 30 days and what the requirements and procedures are. The risk is that children whose births are not communicated within this time-frame will not be issued with the certificate in terms of regulation 2(2) and will struggle to have their right to citizenship recognized by reason of their parents failure to register their birth within 30 days of birth. 

LHR has found that most births outside the Republic are likely to be more than 30 days after birth, due to distance to travel to the South African mission amongst other challenges. LHR has found that SA foreign missions are not uniform in their implementation of late registration procedures abroad and sometimes instruct persons to travel to South Africa to register foreign births when the birth may, under the Act, be registered at the SA foreign mission or in the Republic.
Provisions for late registration for births abroad are particularly important given the new provision in section 2 of the Citizenship Act that all persons born to citizens, whether in or outside the Republic, are citizens by birth (rather than by descent).

We suggest that the regulations are supplemented to allow persons who do not meet the 30 day limit to apply for LRB at the relevant South African Diplomatic or Consular Mission or at any office of the Department and, upon the successful completion of this application, be issued with a certificate of citizenship in terms of regulation 12(4), as they would have been had their birth been registered within 30 days.

Registration of birth of persons born in the Republic, with no citizenship/nationality in any other country and no right to such citizenship/nationality

No regulation on implementation of citizenship by birth for children born in RSA, otherwise stateless
We would like to highlight that there are no regulations to the Citizenship Act to provide guidance on how persons who qualify under section 2(2) of the Act (as amended) are to have their claims assessed and to be recognized as citizens in practice. This section is meaningless without a process to determine whether persons qualify.
We suggest that a regulation be added to state that: 

Any person born in the Republic who is not a South African citizen by virtue of the provisions of subsection (1) of section 2 of the Act and who claims to be stateless as contemplated in 2(2)(a) shall have their nationality claims assessed by the Director-General’s national screening committee upon application and, if successful, shall have their birth registered as South African in line with [LHR suggested amendment to] regulation 5(2) of the Births and Deaths Registration Act. Negative decisions will be explained in writing with reasons and applicants shall be informed of their right to internal appeal and judicial review. Applicants shall submit DHA-529, in addition to any documentary evidence that goes towards their stateless claim, including their own and witness affidavits and government correspondence indicating the viewpoint of the other nation(s), with which the applicant has a link, towards the applicant’s status.
DHA-529 should be adjusted to allow applicants to indicate if any of the requested information is unknown. 
[see LHR’s suggested regulation above, under 5(2)]
Children born in the Republic of parents who are not South African citizens or who have not been admitted into the Republic for permanent residence
No regulation on new grounds of citizenship by naturalization 
LHR notes that there are no regulations to address section 4(3) of the Act (as amended), which provides persons referenced above to apply for citizenship by naturalization at age of majority. As noted above, (see our comments to regulation 4(3) of the BDRA), our reading of the parliamentary debate and response to public comments indicates an intention on the part of government to allow children, born to parents who are not legally admitted or who are undocumented immigrants or who are on temporary residence permits that may not qualify them for permanent residence in the future, to access SA citizenship by naturalisation at age 18.
Failure to provide a regulation to clarify this intention may result in inconsistent or incorrect implementation, particularly if combined with the proposed draft regulation 4(4).

We suggest a regulation to explain what is meant by “not admitted into the Republic for permanent residence” and encourage an interpretation that includes children of parents who entered irregularly, are undocumented, or are on permits that do not lead to permanent residence status.
Certificate of naturalization

Regulation 4(1)(b) and (c)  

We note that persons who acquired permanent residence (due to five years of refugee status and certification by the Standing Committee that the person will remain a refugee indefinitely) cannot reasonably be expected to produce a police clearance or foreign passports to comply with naturalization procedures. 

We suggest that the regulation allow former recognised refugees to be exempt from these requirements.

Regulation 4(2)
We suggest that this regulation provide room for exemptions for absence over 90 days to due pursuing higher education, professional reasons, travel in service of a South African government department or organ of State, caring for a minor child or elderly family member, receiving medical treatment, or for other circumstances, as the case may be. 
Section 9(a) as amended provides the Minister may “under exceptional circumstances grant a  certificate of naturalization… to an applicant who does not comply with the requirements…relating to residence or ordinary residence in the Republic,” but we are concerned that “exceptional circumstances” is not described and thus open to interpretation that could result in exclusion of deserving candidates. 
Proof of renunciation of citizenship of country of origin

Regulation 5 
Reg. 5 indicates the form in which proof of renunciation is accepted. 

LHR would like to highlight that adding a provision to this regulation to detail the timeframe for renunciation during the naturalization process would go a long way towards preventing statelessness. Currently (we see that this amendment is already being enforced) applicants must renounce their other nationality before their application for naturalization is approved. This leaves the possibility that the applicant will renounce their other nationality and become stateless if their application for naturalization in South Africa is not approved (due to inadequate documentation, non-compliance with ordinary residence, etc.)

We suggest that a renunciation letter only be required after the department has stated in writing that: 1) the applicant’s application has been approved and 2) that it will be finalized on production of a renunciation certificate.
We further suggest that refugees and former refugees as well as persons with undetermined nationality (but born in countries prohibiting dual citizenship) be exempt from this renunciation requirement.

Citizenship by marriage
Regulation 6(1)

This regulation disqualifies persons married to citizens to naturalize if absent from the Republic for more than 30 days during the 2 year period prior to their application. 
We suggest that this be changed to 90 days as provided for regular naturalization applicants, and that discretion be allowed on the same ground with all naturalization applicants (see our comment above). We see no good reason  why a citizens’ spouses’ freedom of movement should be restricted more than any other applicant for naturalization.

We see no good reason  why a citizens’ spouses’ freedom of movement should be restricted more than any other applicant for naturalization.

Loss of South African citizenship
No regulation on new grounds for loss of citizenship
LHR notes that no regulation was drafted to provide further explanation of how the department will implement and enforce section 6(3) of the Act as amended. Nowhere is it made clear to what extent the citizen must “engage” in the war (what acts constitute “engagement”?), or what is meant by “a war that the Republic does not support” (will this be by Ministerial order or by Parliament or..?) 


We suggest insertion of a regulation to provide clarity to this section.
Regulation 8

The form DHA-1664 itself requires the production of an ID number in order for a person to apply for retention of their South African citizenship. 

In terms of s6(2) of the Act, persons who are no longer minors and who have voluntarily taken on a second citizenship by some means other than marriage, will lose their South African citizenship unless they make a claim to retain it by filling out this form in accordance with s 6(3) of the Act. 

The form presupposes, however, that all persons who have South African citizenship also have an ID number. In fact, persons who have not had their births registered but who were born on South African territory to South Africans, automatically hold RSA citizenship. Under the South African Citizenship Act No. 88 of 1995, citizens by birth under section 2(1), which does not require that a birth is registered in order for the person to qualify for citizenship, need not have an ID number in order to qualify as citizens. The same will apply to persons born outside South Africa to South Africans (under the new Cit Amendment Act which is about to be passed); under Section 2(1)(b) of the South African Citizenship Amendment Act of 2010, “Any person born in or outside the Republic, one of his or her parents, at the time of his or her birth, being a South African citizen, shall be a South African citizen by birth.” This is an automatic conferment of nationality and the individual need not register his or her birth or make any other formal act for South African citizenship to pass.

The loss of nationality cannot be safeguarded against in accordance with s6(3) of the Act where a person has no ID number, as form DHA-1664 requires that an applicant supply an ID number. Thus, majors who hold South African citizenship (though they have never accessed documentation) will not be able to safeguard themselves against losing their right in the event that they chose to access a second nationality to which they also hold a right. 

Suggest that South Africans who have not yet accessed a South African ID number be allowed to apply for retention without first registering their birth and obtaining an ID number.
Missing regulations

Please note that regulations 7 and 8 are out of order and that regulations 9 and 10 are not present.

Declaration of resumption of South African citizenship

Regulation 11(1)

This regulation states the wrong form – DHA-246 is for renunciation; the form we think was intended to be cited is form BI-175 for resumption. 

Recognition of foreign customary marriages
Regulation 14 requires a certified copy of a marriage certificate in addition to certified copies of IDs and passports of spouses in any application for recognition of a customary marriage. 

Marriage certificates may not be readily available in all instances, given the poor and sometimes non-functional or even non-existent civil registries in some nations (i.e. Somalia). Identity documents and passports may also not be available particularly for asylum seekers, refugees and stateless persons. 

We suggest that where no documentation confirming the existence of a foreign customary marriage can be obtained from the country in which the marriage was initially entered into, DHA accept evidence from the parties to the marriage in the form of an affidavit.
Fees
We suggest that the fee for resumption of citizenship be lowered, especially given that several previous sections on loss of citizenship were repealed – such persons should not need to pay R300 to resume citizenship when under current law they would not have lost it in the first place. 

We suggest a fee of R90 be imposed, if a fee must be paid at all. 
General comments

LHR suggests that in all forms for both the Births and Deaths Registration Act and the Citizenship Act, a space be added next to “nationality” for persons who are stateless to indicate such, i.e. to tick a box titled “stateless.”

· End of Submissions     -
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